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QUESTIONS PRESENTED 

1. Did the trial court err in failing to separate the 
trial of appellant's criminal responsibility where the insanity 
defense was substantial, the homicide was unwitnessed, appellant 
claimed self defense and the case for insanity was self defeating 
to the case for self defense? 

2. Did the trial court err in failing to separate the 
insanity trial where the case for 4 deliberate and premeditated 
murder was weak and the case for insanity was grossly prejudicial 
to a fair trial of the charge of a deliberate and premeditated 
murder? 

3. Did the trial court err, despite absence of objection 
by counsel, and despite a proper limiting instruction, in 
allowing the jury to see an anthropologist report which contained 


unverified hearsay statements grossly prejudicial to the defense? 
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UNITED STATES COURT OF APPEALS — 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
| 


No. 21,693 


Marshall A. Contee, 
Appellant, 
Ve 
United States of America, 


Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 

Appellant appeals from a conviction in the United States 
District Court for the District of Columbia of murder in the 
first degree in violation of 22 D. C. Code §2401. on 
January 26, 1968, he was sentenced by the court to life 
imprisonment eligible for parole only after twenty years. 
Appeal was filed in this Court on February 28, 1968. This 
Court has jurisdiction under the Act of June 25, 1948, c. 646, 


62 Stat. 929, 28 U.S.C. §1291. 


STATEMENT OF THE CASE 
About 9:20 A. M. on the morning of February 9, 1966, a 


police officer at the 13th precinct station received a 
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telephone call from appellant. Tr. 202-203. According to 
the officer appellant said he just killed his wife and to 
send him two police officers and an ambulance. Tr. 203. 

Appellant had killed his wife that morning in their 
bedroom at 1641 V Street, N. W. He had struck his wife seven 
blows on the neck, head and face, slashing her jugular vein 
and cracking her skull. Tr. 234-235. When the police arrived 
they found the wife's body on the bed covered with a blanket. 
Tr. 207. Under the mattress on the box springs they found an 
ax smeared with blood and hair. Tr. 209-210, 215, 221. 
Appellant had three inch long open cuts, one on the inside of 
each elbow. Tr. 208, 786. He was near collapse from loss of 
blood. Tr. 206-207, 208, 786. 

When this happened appellant was defendant in a carnal 
assault action. Tr. 115-116. The complaint had been brought 
against him by his wife’s daughter, his stepdaughter, Peggy 
Briscoe, age 13. The trial of the carnal assault complaint was 
to commence on the morning of February 9. Tr. 131-132. On 
the afternoon of February 8 subpoenas had been served in the 
Contee household. Tr. 117-119. Appellant, appellant's wife, 


appellant's two stepdaughters, Peggy and Marie, age 12, appellant's 


still younger son, Andre Contee, and Peggy's baby were living 
in this house. Tr. 113. The prosecution served Peggy and Marie. 
Appellant served his wife. 


| 
5 | 

Extreme tensions had existed in the Contee household for . 
some time. Tr. 159-160, 256, 260. Peggy had mate her complaint 
against appellant about March 1965. Tr. 160. Peggy's baby 
was born in October, 1965. Tr. 116. After the birth of the 
baby, Peggy had lived with her grandmother until Jamary 2, 
1966, when she had moved back into the Contee household with 
her child. Tr. 160. | 

Appellant and his wife had a history of fights, fights 
which had frequently ended in personal violence. Tr. 151-153, 
211-212, 216, 253-254, 269-270, 285, 291-297, 347-348, 351-357, 
361-362, 542-543, 545-548. This history reached back to their 
wedding night in 1958. Tr. 253-254. There was evidence that 
appellant's wife had not expected the subpoena and did not 
expect to testify in her husband's behalf. Tr. 122. 

However, on the evening of February 8, 1966, the Contee 
household retired without outward display of cersionse Tr. 123- 
125, 371.° Peggy, whose bedroom adjoined her mother’s, gave 
her baby a bottle shortly after 5 in the morning. Tr. 124-125, 
155. Awake she heard a noise “like some wrestling" , a scratching 
sound from her mother's room. Tr. 125-126, 155-156. She went 
into the hall, turned on the light and through the partially 
opened door of her mother's bedroom saw appellant lying on the 
floor right by the door, apparently awake. Tr. 126, 128, 156. 
She went back to her room. Tr. 128. Next morning she got no 


response from her mother's room. Tr. 130. The door was closed. 
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Tr. 131, 158-519. A little later appellant opened the door and 
told Marie to get him a jug of water. Tr. 189-190. Marie left 
the jug outside the bedroom door. The two girls went to the 
grandmother's home and thence to court. Tr.130-132. They 
first learned of the homicide when the report reached the 
court later that morning. Tr. 131-132. 

On April 5, 1966, the indictment was filed. The indictment 
charged that appellant “purposely and with deliberate and 
premeditated malice" killed his wife with an ax. ‘The court 
three times ordered appellant's examination at St. Elizabeth's, 
first before arraignment, later on appellant's motion for a 
re-examination and finally on appellant's motion for the 
administration of the sodium pentathol interview. The medical 
reports from St. Elizabeth's found no mental disease. The 


report filed by the psychiatrist appointed by the court to 


assist appellant found appellant able to stand trial but 
suffering a mental disease at the time of the crime. Tr. 14-15. 

Appellant contended that le woke during the night of the 
killing to find blood pumping out of both his arms, that his 
wife attacked him with the ax in her hands, and that he killed 
her in self defense. Appellant's court appointed psychiatrist 
contended that appellant killed his wife on impulse in a mad 
fury, the result of a mental disease triggered at the time of 
the killing by the anger of appellant's wife. 


=Gs 
STATUTORY PROVISION 


22 D. C. Code, §2401, reads in part: 

"Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and preneditated 
malice or by means of poison X X X X is guilty of murder in the 
first degree. | 

STATEMENT OF POINTS | 

1. Refusal to separate the trial of criminal responsibility 
caused gross prejudice to the defense of self defense and 
thereby resulted in error requiring a new trial. Appellant 
requests the Court to read: Transcript p. 2-1034, Defendant's 
Exhibit No. 1. | 

2. Refusal to separate the trial of criminal responsibility 
caused gross prejudice to the defense against the charge of 
deliberate and premeditated murder and thereby resulted in 
error requiring a new trial. Appellant requests the Court to 
read: Transcript p. 2-1034, Defendant's Exhibit No. 1. 

3. Allowing the jury to see the report of the anthropologist 
was grossly prejudicial to the defense and deprived appellant of 
a fair trial. Appellant requests the Court to read: Transcript 
Pp. 2-1034, Defendant's Exhibit No. 1. | 

SUMMARY OF ARGUMENT : 
At the beginning of the trial appellant moved to separate 


the trial of his criminal responsibility. A bifurcated trial 
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would not have imposed a burden upon the prosecution or the 
court. It would not have required empaneling two juries. 
Postponement of the insanity trial until after the trial of 
other issues would have avoided prejudice to appellant's 
other defenses and would have afforded an orderly trial procedure. 
Appellant's medical witnesses testified that the homicide was 
the result of mental disease only on the hypothesis that the 
homicide was committed on impulse and without deliberation. 
In case the jury in a bifurcated trial had found a deliberate 
premeditated murder or a homicide in self defense, then there 
would have been no occation for a subsequent trial of appellant’ s 
criminal responsibility. Nevertheless, the court denied the motion 
for a bifurcated trial. 

1. This denial caused gross prejudice to appellant's 
defense of self defense because: 


(a) The possibility that the homicide was the result of 


mental disease was substantial. Appellant had axed his wife 
to death with repeated blows. He had surrenered himself to 
the police. Appellant's court appointed psychiatrist had 
found mental disease the cause of the crime. The insanity 
issue was ‘substantial and its presentation to the jury 
constituted an important element of appellant's defense. 

(b) There were no witnesses to the homicide. Proof of 


self defense required that appellant testify and establish the 


ne ee : 

credibility of his testimony. However, in a sodium pentathol 
interview allowed on court order, appellant had| given an 
unconscious account of the homicide. This unconscious account 
of the homicide contradicted appellant's conscious account in 
several respects material to his defense of self defense. The 
insanity trial required that appellant present to the jury the 
unconscious statements he made in the sodium pentathol inter- 
view and his doctor's testimony in support of the truth of those 
statements. These were self defeating to the defense of self 


defense. | 


(c) Moreover, to prove his mental disease, appellant had 
| 


to show to the jury inflamatory features of his personal 

history: a semies of bizarre beliefs or hallucinations, 
occasions of “black out‘, instances of irrational, destructive 
and cruel violence. This eveidence would not have been 

admitted in a trial limited to the merits of the indictment. 

This evidence was bound to have and did have a highly prejudicial 
and inflamatory impact upon appellant's credibility and his 
defense of self defense. : 

2. The trial court's denial of a bifurcated trial 
deprived appellant of a fair trial on the question of a 
deliberate and premeditated murder. The case for a deliberate 
and premeditated murder was weak. It depended upon selecting 


One particular inference out of a number of available inferences, 
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all drawn from scant threads of ambiguous circumstantial 
evidence. iA fair trial demanded caution to shelter the jury 
from hearsay and irrelevant testimony which might inflame and 
prejudice the jury against appellant. This caution was 
abandoned out of the necessities of the insanity trial. 
Quantities of evidence highly inflamantory and prejudicial, 
having relevance only to the insanity issue, were presented to 
the jury. An overwhelming portion of the trial time was 
devoted to’ the insanity issue. It is inconceivable that the 
jury could! have decided the question of a deliberate and 
premeditated murder free from the highly prejudicial and 
inflamatory influences of the insanity trial. The insanity 
trial did gross prejudice to appellant's defense against first 
degree murder. 

3. At the end of the trial two elements important to 
the prosecution's case for a deliberate and premeditated 
murder were missing. The prosecution had not shown any plan 
to kill on or even close to the night of the murder. The 
prosecution had not shown where or by whom the murder weapon 
had been hidden before its use on the night of the murder. 


The anthropologist's report contained unexamined hearsay 


statements that appellant had hidden the ax under the mattress 


before the homicide and that appellant had told his wife 
within twenty-four hours of the homicide that he was going to 


magne 
kill her before her next working day. Unexamined hearsay 


statements as grossly prejudicial as these should not have been 
shown to the jury despite lack of objection by counsel and no 
matter by whom offered and no matter how guarded by limiting 
instructions. The submission of this anthropologists report 
to the jury deprived appellant of a fair trial, 
— | 
Preface | 

The trial of this case took six court days. The testimony 
covers almost 1,000 pages. Yet the prosecution's case, excluding 
its rebuttal on the insanity issue, was presented by six witnesses, 
the two stepdaughters, Peggy and Marie, three police officers 
on the scene after the crime, and the doctor who performed 
the autopsy. Direct examination of these witnesses covers 
only 53 pages. Tr. 112-143, 186-190, 202-203, 205-211, 218- 
223, 232-238. 

The trial of this indictment might well have been completed 
in one court day had the trial of the insanity issue been 
postponed until other issues had been tried. Appellant's 
defense was that he killed his wife in self defense and without 
deliberation or premeditation. There was no witness to the 
killing. Tr. 9. Though the indictment charged first degree 
murder, the prosecution conceded before trial that its case for 


deliberation and premeditation was weak. Tr. 12. The narrow 
| 
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confines of a trial to determine whether appellant had killed 
his wife (1) in self defense or (2) without deliberation and 
premeditation or (3) with deliberation and premeditation were 
predictable in advance of trial. Tr. 8-9, 12-13. 

The opposite character of the trial of appellant's 
criminal responsibility was also predictable. The court 
appointed anthropologist had filed in the court months before 
trial, on July 3, 1967, a personal history of appellant 
prepared for appellant's court appointed psychiatrist. 

Dr. Liebow's Report, Def. Ex. No. 1. The briefest glance at 
this report would foretell the volumes of testimony which 
might accumulate in a trial of appellant's criminal responsi- 
bility. The briefest glance would foretell the impossibility 
to allow the jury to understand appellant's claimed mental 
Gisease and, at the same time, to shelter the jury from 
evidence which would prejudice and inflame the jury against 
appellant's other defenses. Def. Ex. No. l. 

Had this been a civil case, the trial court would have 
pressed counsel to postpone, if possible, the trial of the 
insanity issue, both to avoid prejudice and to explore whether 
the trialiof other issues first might eliminate the need for 


trial of the insanity issue. Had this exploration been made, 


the court would have discovered that a bifurcated trial on 


other issues first might have removed the need for a trial of 


— shh 


the insanity issue. The findings of appellant's medical 
witnesses had no bearing upon appellant's criminal responsibility 
for a deliberate and premeditated murder and nad no bearing upon 
appellant's criminal responsibility for a homicide commit ted 
in self defense. Tr. 495-501, 712-713, 124-725, 728-732. 
Appellant's medical witnesses asserted a causal relationshp 
between appellant's mental disease and the homicide only if 
the homicide was committed on impulse ard in a mad fury. 
See Naples v. United States, 120 U. S. App. D. c. 123, 344 F. 
2d 508, 516 (1964). Also had this exploration been mate the 
court would have discovered that the bifurcated trial would 
not have required empaneling any second jury. Heard v. United 
States, 121 U. S. App. D. C. 37, 348 F. 2d 43 (1965); Smith v. 
United States, 59 U. S. App. D. C. 144, 36 F. 2d 548 (1929); 
Misenheimer v. United States, 106 U. S. App. D. C. 220, 271 F. 
2d 486, cert. denied 361 U. S. 971, 80 S. Ct. 603, 4.1L. Ed. 2d 
550; Parman v. United States, ___ «‘U. S. App. D. HCO 
No. 20,506, decided May 20, 1968. | 

This Court has stated that a separation of the trial of 
other issues from the trial of the insanity issue lies within 
the authority and the responsibility of the trai court and 
has recognized that there will be cases in which this separation 
will be necessary, otherwise “substantial prejudice may result 
from the simultaneous trial on the pleas of insanity and 'not 


guilty'". Holmes v. United States, 124 U. S. App. D. C. 152, 
i 
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363 F. 2d 281, 282-283 (1966). See also Harried v. United States, 

U. S. App. D. C. __, 389 F. 2d 281 (1967); Parman v. 
United States, ss U. S. App. D. Cc. ___, No. 20,506, decided 
May 20, 1968. ‘This is such a case. Here the failure to 
separate the insanity trial has so substantially prejudiced 
appellant's other defenses that a new trial is now necessary. 
Kotteakos v. United States, 328 U. S. 750, 764-765, 66 S. Ct. 
1239, 1248, 90 L. Ed. 1557 (1946); Oliver v. United States, 118 
U. S. App. D. C. 302, 335 F. 2d 724 (1964), cert. denied 
379 U. S. 980, 85 S. Ct. 686, 13 L. Ed. 2d S71. 

Substantiality of Appellant's Insanity Defense 

The substantiality of appellant’s insanity defense was 
shown by the character of the crime, by the reports of the 
court appointed medical witnesses and by the nature of the 
postulated mental disease. 

Appellant had killed his wife by repeated blows with an 
ax. He had done this at home with the rest of his family in 


adjoining! bedrooms. Apart from the savagery of the killing 


and the apparent abandonment of all human instincts, the 


killing was done with disregard for the consequences. After 
the killing appellant remained in the room with his wife's body 
until at his call the police arrived. If there is a corollary 
between madness and insanity, this crime bore the marks of 


insanity. 


= ski = 


Before trial appellant was twice admitted to St. Elizabeth's 


for psychiatric examination. April 19, 1966; September 29, 
1966. The trial court had appointed a psychiatrist, Dr. Bunge, 
and a social anthropologist, Dr. Lzebow, to assist in appellant's 
defense. February 1, 1967; April 10, 1967. It had granted 
permission for a sodium pentathol interview of appellant and had 
ordered the arrangements for the interview. migust 17, 1967. 
Before trial the court docket contained the reports of 
Dr. Liebow and Dr. Bunge. Dr. Liebow's report showed a life 
in which violent antisocial destructive episodes had frequently 
occurred. Dr. Bunge had found that appellant hal a mental 
disease at the time of the crime. | 

The mental disease postulated in appellant's insanity 
defense threatened danger. If mental disease was the cause of 
the killing, the disease might strike again and strike within 
a prison community as well as outside. Recording to Dr. Liebow's 
report, the violence which had featured much of appellant's 7 
recent history had not been directed against appellant's wife 
alone. An insanity defense poses for decision the incarceration 
or hospitalization of the defendant. It also may pose for 
decision an issue affecting the safety of the community. 
Appellant's postulated mental disease was one by which external 
pressures had triggered fatal violence in the past, and might 
trigger that violence again in the future. Bolton v. Harris, 

u. S. App. D. C. ____y_ No. 21,032 decided February 16, 1968. 

| 
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The insanity issue had every quality of substantiality, 
its resolution appearing to be close, difficult and crucial. 
Had the jury found the homicide committed on impulse and not 
in self defense, then appellant's criminal responsibility 
constituted his only remaining defense. 


Prejudice to Appellant's Defense 
of Self Defense 


The trial of the criminal responsibility issue together 
with the trial of the defense of self defense was so prejudicial 
to the latter as to foreclose any possibility tha: the jury 
would find self defense. Appellant's counsel informed the trial 
court that if the court denied bifurcation he then would not 
raise the issue of self defense. Tr. 7. Appellant's counsel 
did not pursue the defense of self defense after the bifurcated 


trial wasdenied. Tr. 14, 247-251. Compare prejudice under 


Rule 14, Federal Rules Criminal Procedure; Cross v. United States, 


118 U. S. App. D. C. 324, 326, 335 F. 2d 987, 989 (1964). 
Appellant’s defense of self defense depended upon appellant's 

own account of what happened in the early morning of February 9, 

1966. There was no witness to the killing and no witness to 

the night time hours before the killing. There was no person to 

tell, even remotely, what had happened that night except only 

appellent. There was no circumstantial evidence to support 

self defense. Appellant's testimony constituted the entire 


ease for self defense. 
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Appellant testified that in the early morning of February 9 
his wife told him for the first time that she would not testify 
for him in the carnal knowledge case next sanniths Tr. 303-306, 
349-350, 371-372, 374-385-T. This stirred appellant to call his 
wife names. She got angry. He felt a headache coming on and 
took some pills. He struck her once in the mat with his fist. 
She did not strike back, did not say anything. “Appellant then 
slept. How long he could not say. He awoke because he felt a 
weight on his chest and stomach. His wife was on him, her 
knees in his chest. He pushed her off, lept out of bed, noticed 
a gush of blood pumping out of both arms. this is as far as 
appellant's recollection carries in the realm of reality. He 
next recalls a devil jumping up and down over his wife. He says 
he passed out. When he woke he discovered his wife beaten up 
with an ax. Admittedly appellant's statement only partially 
recalls what happened. Even so, it does contain elements from 
which a jury might infer that appellant's wife attacked him with 
the ax and that he responded out Of instincts for self defense. 

In a sodium pentathol interview conducted by Dr. Bunge, 
appellant, while unconscious or semi-conscious, had given a 
different account of the homicide. Tr. 404-411, 477-479, 
482-484. Before trial the court was informed that appellant 
had no recollection of the statements he had made in the sodium 


pentathol interview. Tr. 5. The court was advised that these 
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statements’ made in the interview were not consistent with 


appellant's present recollection and not consistent with his 


defense of self defense. Tr. 4-8. 
In the sodium pentathol interview appellant described 
had happened in these words, among others: 


"The night of the accident after I made love, I 
confessed to my wife about having relations with 
Peggy. She told me I was a devil like my mother 
said. My wife wanted to kill Peggy, Andre and 
Michele. After my wife went to sleep, I got up, 
looked at my wife and I thought of my baby and Peggy. 
I looked at my wife. She was asleep. She lay there. 
She woke up and said, 'Oh no. Oh no.* She was being 
hit. The hands were hitting her. I looked at my 
wife.) She was kneeling in the bed with her head 
between her legs hollering ‘Oh no. Oh no.‘ There 
was somebody standing on top of her laughing. He 
had an ax hitting. He had to kill her. Wife 

wanted to kill Peggy and baby. Afterwards, I went 
back to sleep. 


@The raxor cut me. It was the same man who stood 

over my wife who cut me. I asked him to cut me. 

I wanted to die. * * *" Tr. 408-409. 

Appellant's doctor would and did testify that the other 
man or devil was appellant's way of representing himself. 
Tr. 485-487. The sodium pentathol statement, if the truth, 
destroyed any possibility that appellant's wife attacked 
appellant first and that he responded out of self defense. 

In other respects, also, the sodium pentathol interview, 
if the truth, destroyed the credibility of appellant's trial 
testimony. By his testimony he denied any intent or plan to 
kill. In the sodium pentathol interview he had stated: "I 
planned to kill Minne and Peggy from September,” Tr. 409, and 
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again: “I was going to kill everybody in the house and then 
kill myself". Tr. 410. Appellant testified that he had no 
recollection of the ax on the night of the homidice until he 
woke to find his wife beaten and the ax lying on top of her. 
Tr. 385-K, 385-N-385-0. In the pentathol interview he recalls 
seeing his wife hit with the ax. Appellant testified that on 
the night of the homidice he got into an argument with his wife 
because she would not testify for him in the carnal assault case 
next day and he would not change his plea in that ease to 
guilty. Tr. 303-304, 372, 385-R, 385-S. In the sodium 
pentathol interview appellant said the argument started because 
he confessed to his wife that he had had relations with Peggy. 

The trial of appellant's insanity defense required that the 
sodium pentathol interview be shown to the juny and that the 
truth of appellant's statement made in the interview be established 
for the jury. Washington v. United States, Bes U. S. App. D. C. 
___» No. 20,232, decided December 13, 1967; Durham v. United 
States, 94 U. S. App. D. C. 228, 214 F. 2d 862 (1954); Carter v. 
United States, 102 U. S. App. D. C. 227, 236, 252 F. 2d 608, 
617 (1957); Winn v. United States, 106 U. S. App. D.C. 133, 
135, 270 F. 2d 326, 328 (1959), cert. denied, 365 U. S. 848; 
Rollerson v. United States, 119 U. S. App. D. c. 400, 405, 
343 F. 2d 269, 274 (1964); McDonald v. United States, 114 U. S. 
App. D. C. 120, 312 F. 2d 847 (1962). Appellant's medical 
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witnesses, 'Dr. Bunge and Dr. Stammeyer, had reached their 
conclusions relying in significant part on the sodium pentathol 
interview.! Both found that appellant was suffering from a 
mental disease which would take command of appellant's behavioral 
controls only under the pressure of external stresses. Tr. 432-433, 
438-439, 490-495, 496-501, 574-575, 620-621, 721-722, 746-747. 
Both doctors testified that appellant had lost the command of 
his behavioral controls at the time of this crime because his 
disease was triggered at that time by stresses revealed to 

them in the sodium pentathol interview. Accordingly, the 

truth of statements made by appellant in the sodium pentathol 
interview was an important element in the conclusions reached 

by appellant's medical witnesses. Tr. 478-479, 482-487, 490-491, 
493, 497, 746-747. 

Moreover the trial of appellant's insanity defense required 
showing to the jury earlier episodes attributed by the doctors 
to appellant's mental disease. According to appellant's 
medical witnesses, his mental affliction had controlled his 
conduct in the past on certain occasions and had on these 
occasions moved him to violence. Tr. 435-438, 448, 500, 

524, 575. To give the jury a meaningful understanding of 
appellant's mental disease the jury had to be told of these 


earlier episodes, Washington v. United States, U. S. App. 


DeaCe » No. 20,232, decided December 13, 1967. There were 
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episodes of violent attacks by appellant upon his wife and 
other women. Tr. 151-152, 172-173, 254, 270, 280-C, 285, 


288, 292-293, 295, 352-354, 361, 545-547. There were episodes 
of irrational excessive beating of his children. Tr. 167, 
197-198, 259, 266, 286. There were times when he had broken 
up the family furniture. Tr. 193, 292. Appellant's doctors 
testified that appellant on these occasions had lost command 

of his behavioral controls and was unable to recall what he had 
done. Tr. 437, 575. In addition to inflaming the jury against 
appellant, this evidence discredited appellant !'s testimony 
describing the night of the killing. 

The case for insanity required presenting to the jury the 
sodium pentathol interview, testimony to establish the truth 
of appellant'’s statements in that interview, and evidence to 
show the earlier history of appellant's disease. This was 
done, and appellant's case for self defense was defeated by 
his ease for insanity. Tr. 491, 497, 954. The trial court had 


erred by refusing to separate the insanity trial. The refusal 
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resuited in gross prejudice to the defense of self defense. 


This gross prejudice now necessitates a new tria1.2/ 


Prejudice to Appellant's Defense Against 
‘a Deliberabe and Premeditated Murder 


The trial of appellant's criminal responsibility together 
with his defense that the homicide was committed on impulse and 
without deliberation and premeditation was grossly prejudicial 
to the latter defense. 

At the close of the prosecution's case, appellant moved 
to dismiss the first degree murder charge for failure to show 
deliberation and premeditation. Appellant's counsel cited 
this Court's decision in Austin v. United States, _—iU S. 
App. D.C. > 382 F. 2d 129 (1967). See also Bullock v. 
united States, 74 U. S. App. D. C. 220, 122 F. 2d 213 (1941), 
cert. denied, 317 U. S. 627. The trial court denied the motion. 
However, the prosecution's case for deliberation and premeditation 
was 2 weak one. Jones v. United States, 119 U. S. App. D. C. 
213, 338 F. 2d 553, 554 n.3 (1964). Conversely, appellant had 


1/ Appellant showld not be compelled to surrender either 
his defense of self defense or his insanity defense. 
His counsel's election to proceed with the insanity defense 
despite the denial of the motion to separate does not 
absolve the court from responsibility for the prejudice 
that resulted te the defense of self defense. The substantial 
prejudice done to appellant's other defenses distinguishes 
this case from Parman v. United States, U. S. App. 
D.C. , No. 20,506 decided May 20, 1968, and from 
Harriel v. United States, __U. S. App. D. C. ___, 389 Fe 
2d 281 (1967). 
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a serious case for a murder on impulse and committed without 
deliberation and premeditation. : 

The prosecution had not produced evidence to show a plan 


or design to kill at the time or place or in the manner of this 


| 
killing. Compare Belton v. United States, ___ U. S. App. D. C. 


___, No. 19,247 decided June 16, 1967. The single statement 
which the prosecution produced to show appellant's possible 
intent to kill his wife was made a week or more before the 
killing. Tr. 132-133, 782. It bore no relationship to the 
time, place, or manner of killing amd was in itself ambiguous. 
With respect to the manner of the killing, in addition to 

the remoteness of planning to kill with an ax, the prosecution 
failed to show that appellant knew the hiding place of the ax 
before the first blow was struck on the night of the killing. 
Tr. 139-142, 170, 174-175, 192, 359-360, 362-364. The prosecution 
did not produce any direct evidence to show what happened in 
appellant's bedroom from the time that the Contee household 
retired at about 11 o'clock in the vening until after the fatal 
blows had been struck. Premeditation and deliberation might 

be inferred from a possible motive Tr. 121-122, a possible 
intent and plan Tr. 133, and a possible concealment by the 
appellant of the murder weapon in the bedroom Tr. 141. But 

the prosecution did not produce evidence that would lend 


greater weight to these possibilities than to the possibility 
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that the killing was done on impulse and without deliberation 
or premeditation. As the prosecution had indicated at the 
opening of the trial, its case for first degree murder was weak. 

While the evidence for a deliberate and premeditated 
murder was weak, the brutality of the killing and the carnal 
assault case offered as motive for the killing were certain to 
inflame the jury against appellant and to make extremely tenuous 
appellant's right to remain innocent of the first degree murder 
charge until proven guilty beyond a reasonable doubt. The 


trial court should have exercised exceptional caution to 


protect the jury from evidence which would prejudice appellant's 


first degree murder defense. Instead the five days of trial 
of the insanity issue which followed the prosecution's direct 
case placed before the jury quantities of evidence, relevant 
only to the insanity trial, yet in total affect grossly 
prejudicial to appellant's defense against a deliberate and 
premeditated murder. 

(1) The thematic apperception test administered by 
Dr. Stammeyer included a picture of a woman lying on a bed 
partially covered, a young man standing by the bed with one 
arm over his eyes. Tr. 593. The doctor testified that 
appellant's reaction to this picture was to state: “This is a 
man and wife married with five or six kids. They seem to have a 


misunderstamling or argument and it looks like he has killed 
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‘*"ouwhis wife. Future, I would say he stands trial, and I would 
say thé judge gives him the electric chair forthe murder.” 
Tr. 593-594. Further the doctor testified that in response to 
a blank card and the request to create a picture appellant 
said: "I see a man, wife, kids. He has a lovely family. 
And I would say one day something goes wrong, and starts 
argument and bad feelings in the family. Man, he gets mad, and 
he somehow, he kills his wife. He goes to court, and the 
judge sentences him to die in the electric chair." Tr. 594. 
On cross examination the doctor agreed that appellant's 
responses to these pictures might have been the result of a 
sense of guilt. Tr. 679-681, 695-697. In his lelosing argument 
the prosecutor recalled appellant's responses to these 
pictures. Tr. 979, 1030. : 

(2) The jury learned from the sodium pentatho2 interview 

that appellant had deseribed the killing in these words: 
“My wife wanted to kill Peggy, Andre and Michele. After my 
wife went to sleep, I got up, looked at my wife and I thought 
of my baby and Peggy. I looked at my wife. She was asleep. 
She lay there. She woke up and said, 'Oh no. Oh no.' She 
was being hit. The hands were hitting her.* I. 408. It is 
hard to conceive of words to describe more starkly a deliberate 


and premeditated killing. 
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(3) The jury was shown that appellant had admitted guilt 
in the carnal assault case, possibly on a number of occasions, 
and possibly to his wife for the first time on the night of the 
killing. Tr. 408, 273, 490, 493, 496, 621, 746-747, 823-824, 


925-927. ‘The confession of this guilt to the wife on the night 


of the killing and the wife's reaction to that confession was 


repeatedly cited in appellant's insanity defense as the incite- 
ment which triggered appellant's mental disease at the time of 
the killing. Fairbanks v. United States, 96 U. S. App. D. C. 345, 
226 F, 2d 251 (1955). 

(4) The jury was shown that appellant had beaten his 
chiliren mercilessly, Tr. 167-168, 197-198, 259, 266, 286-287. 
had attacked his wife and other women brutally Tr. 151-152, 
172-173, 254, 270, 280-C, 285, 288, 293-295, 352-356, 361-362, 
had broken’ the furniture and other household belongings sense- 
lessly Tr. 193, 292, had been unfaithful to his wife, and was 
having an affair with another woman at the time of the murder. 
Tr. 314, 512. 

(S) The jury was shown that doctors called up by the 
prosecution found appellant a malingerer. Tr. 796, 860-861, 
874-875, 994-895. Dr. Hamman described the character of 
appellant's answers to questions and how appellant's resort to 
the devil jumping up and down might be a symptom of malingering. 
Tr. 875, 860-861. 
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The evidence to show each of the foregoing was presented 
to the jury only because insanity was at terial, None of this 
evidence would have been admitted had the insanity trial been 
postponed until after other issues had been tried. The cumnmulative 
affect of this evidence was to persuade, almost to compel, a 
finding of first degree mrder. See Jackson vs United States, 
117 U. S. App. D. C. 325, 329 F. 2d 893 (1964). Its presenta- 
tion to the jury was grossly prejudicial to, and altogether 
thwarted, appellant's right to a fair trial on the charge of 
a deliberate and premeditated murder. Greenwell v. United States, 
119 U. S. App. D. C. 43, 336 F. 20 962 (1964).2/ 
Prejudice from Allowing Jury to See 
the Report of the Anthropologist 
One of the tools Dr. Bunge used to reach his findings 


was the personality history of appellant prepared by Dr. Liebow. 
Tr. 457-458, 520-524, 529. Appellant offered Dr. Liebow's 


report in evidence solely for the purpose of showing the materials 


2/ “Protected by rules of evidence designed to advance the 

— fact-finding process, the jury for generations has 
served us well. But our experience has taught us that 
when inflammatory irrelevancies are allowed to come to 
the attention of the jury, the quest for truth aborts, 
and criminal injustice often results." Barber v. United 
States, Uu. S. App. D. C. __, No. 21,281, deci 
March 8, 1568. | 
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used by Dr. Bunge in making his diagnosis. Tr. 528. The 
prosecutor also was prepared to, and in fact did, offer the 
report in evidence for the same limited purpose. Tr. 528. The 


trial court indicated reluctance to admit the report even for 


the limited purpose and stated it would sustain an objection 


to its admission. Tr. 15-17. The trial court carefully 
instructed the jury not to accept the truth of statements made 
in the report. Tr. 528, 1039-1040. 

Dr. Liebow*s report contained information he had obtained 
from interviews with members of appellant's family and the 
family of appellant's wife. In an introduction Dr. Liebow 
noted the biases of his informants. He stated that each family 
had its interests, appellant's family nominating the killing 
an “aceident", the wife’s family nominating the killing a 
“murder*. Dr. Liebow obtained most of his information about 
the relationships between appellant and his wife from the 
wife's family. Def. Ex. No. 1, Introductory Note, p. 1-3. 

The information was hearsay. The informants were not 
sworn and not cross examined. Dr. Liebow did not purport to 
verify the information he had received. He simply arranged 
the information chronologically and by topics and recited the 
result in what the prosecutor labeled a tale of fiction. Tr. 532. 

The report together with the introductiion covers 42 pages. 


Probably no juror would have read the entire report. More 
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than likely no juror read the introduction. However, the report 
contained titled sections. Two of these an iinn a juror with 
ordinary curiosity might well have read. One was entitled 
“The Last Day’, the other *Trouble with Minetone Def. Ex. No. 1, 


Pp. 35, 22. | 
The jury had learned from a mumber of witnesses that at 
times past the appellant by word and deed had expressed extreme 
malice toward his wife. It had heard reported a statement 
which might be understood to express an actual intent on the 
part of appellant to kill his wife. However, when that killing 
was to take place had not been shown and it had not appeared 
from any testimony that any intent to kill related to the last 
| 


day or night. 


The second paragraph in Dr. Liebow's report under the 
title “The Last Day" fills this gap in the prosecution's case. 
| 
It reads: 


| 
"The Briscoes say that Marshall called Minne at 
the hospital that day to tell her he was ‘going to 
kill her. When she left work that day, she said 
good-bye to her supervisor, Mrs. Parrish, and 
told her, *I'll be seeing you, but not on the 
job any more,' meaning, according to the |Briscoes, 
*The next time we meet it will be in heaven." 
Def. Ex. No. 1, p. 35. 


The jury had learned that appellant's stepdaughter, 
Peggy, had looked for the ax sometime about a week before the 


killing. She had not found the ax in the house anywhere. In 
| 
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particular she had not found the ax under her mother's bed 
where appellant had been shown to have once hidden the ax at 
some earlier time. From this evidence the jury might have 
inferred that appellant before the night of the homicide had 
hidden the ax from his wife or might have inferred that the 
wife before that night had hidden the ax from appellant. Which 
of the two, appellant or his wife, had last hidden the ax and 
which of the two knew its last hiding place had not been shown. 

This gap was likewise supplied by Dr. Liebow's report. 

Dr. Liebow states that after Peggy had looked everywhere for 
the ax and failed to find it: “Some days later, according to 
Minnie's sister Mary, Minnie told her supervisor (Mrs. Parrish) 
and some co-workers at the hospital that she had found the ax 
under her mattress but had decided not to do or say anything 
about it. Her friends told her she was crazy to take a chance 
like that.” Def. Ex. No. 1, p. 34. 

This information came from members of appellant's wife's 
family. | Additionally the court had instructed the jury that 
Dr. Liebow’s report could not be taken to establish the truth 
of the information in the report. Logic and court instructions, 


however, could not possibly remove the prejudice done by these 


statements. Krulewitch v. United States, 336 U. S. 440, 453 


(1949), 69 S. Ct. 716, 95 L. Ed. 790; Oliver v. United States, 
118 U. S. App. D- C. 302, 305-306, 335 F. 2d 724, 727-728 (1964), 


- 29 - 
cert. denied 379 U. S. 980, 85 S. Ct. 686, Lb L. Ed. 2d S71; 
Jackson v. Denno, 378 U. S. 368, 388 (1964), 84 S. Ct. 1774, 
12 L. Ed. 2d 908; Bruton v. United States, | U. S. , 
JRE, Wig. SSS Se Soe 
No. 705, October Term, 1967, decided May 20, 1968. Dr. Liebow's 
report was seriously prejudicial. In a capital case lack of 


objection will not prevent this Court from seeking out and 


correcting error seriously prejudicial to a defendant. 

Williams v. United States, 76 U. S. App. D. C1 299, 131 F. 

2d 21 (1942); Stewart v. United States, 101 Us S. App. D. C. 

51, 247 F. 2d 42 (1957); McAfee v. United States, 70 U. S. App. 
D. C. 142, 105 F. 2d 21, 30 (1939), cert. denied, 310 U. S. 643. 
Admission of Dr. Liebow's report constituted a plain error 
affecting substantial rights and depriving appellant of a fair 


trial. 


Conclusion 
The judgment should be reversed and the case remanded 
for a new trial with directions to try first al issues except 
only the issue of criminal responsibility, and to try thereafter 
the question of criminal responsibility only if, on retrial, 
the jury finds that the homicide was committed on impulse 
without premeditation and deliberation and not in self defense. 


Respectfully submitted, 


avid CO 
Counsel. for Appellant 
(Appointed by this Court) 
June 17, 1968 


ISSUE PRESENTED 


In the opinion of appellee, the following issue is pre- 
sented: 


I. Whether the District Court abused its broad dis- 
cretion by determining not to bifurcate appellant’s trial 
when: 


(a) appellant proffered that he had an insanity 
defense, a defense of self-defense, and would attack 
the Government’s case on premeditation and delibera- 
tion, all of which rested on the assumption that ap- 
pellant killed his wife; 

(b) both the insanity defense and the defenses on 
the merits depended upon establishing that the crime 
was spontaneous, rather than premeditated and de- 
liberate; 

(ec) the only example of prejudice which appellant 
brought to the court’s attention was a statement in a 
sodium pentathol interview which was as inconsistent 
with the factual premise of the insanity defense as it 
was with the defenses on the merits; 

(d) appellant refused the court’s offer to strike the 
prejudicial matter from the sodium pentathol inter- 
view; 

(e) although appellant testified, neither his testi- 
mony nor any other evidence supported a claim of 
self-defense; and 

(f) the insanity defense, if anything, bolstered 
appellant’s attack on premeditation and deliberation 
both because the psychiatric witnesses testified that 
appellant killed in a sudden rage, and because it was 
only by means of the insanity defense that the jury 
learned of appellant’s contention that the deceased 
had provoked the slaying by threatening him with 
an ax? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,693 


MARSHALL A. CONTEE, APPELLANT 


Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for murder in the first degree 
(22 D.C. Code § 2401) on April 5, 1968. His trial on 
these charges commenced on October 23, 1967 before 
Judge McGarraghy and a jury. On November 1, 1967, 
appellant was found guilty of the first degree murder of 
his wife, Minnie Contee, and the jury recommended that 
the Court impose sentence. On January 26, 1968, appel- 
lant was sentenced to life imprisonment. The judgment 
and commitment were filed on January 29, 1968, the 
same date that an order was entered permitting appellant 
to proceed on appeal without prepayment of costs. 


(1) 
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Motion for Bifurcation 


Prior to trial, appellant moved for a bifurcated trial, 
citing Holmes v. United States, 124 U.S. App. D.C. 152, 
363 F.2d 281 (1966) as authority. Appellant informed 
the court that he intended to interpose an insanity de- 
fense. In addition, he intended to attack the Govern- 
ment’s case on premeditation and deliberation, as well as 
asserting a claim of self-defense: “[w]e have sufficient 
evidence from the nature of the assault, the medical rec- 
ords of D.C. General where the defendant was treated 
after the alleged assault on his wife and the attack on 
him, plus the defendant’s testimony would be sufficient to 
support a defense of self-defense.” Bifurcation was nec- 
essary, appellant asserted, because “We would introduce 
testimony under a Sodium Pentathol Interview which 
would very likely be inconsistent with self-defense.” (M. 
Tr. 4, 5). 

The only specific inconsistency which appellant brought 
to the court’s attention was the statement in the inter- 
view that “I planned to kill Minnie and Peggy from Sep- 
tember”. This statement would prejudice him in that “if 
the defendant does testify and the evidence does come out, 
it will show no more than second degree murder of man- 
slaughter” (M. Tr. 6). Counsel stated that he could not 
put the defendant on the stand and have him testify to 
the suddenness of the attack “. .. when at the same time 
I am going to put on psychiatrists to testify, to show 
premeditation and deliberation, that the idea had been 
formulated in the defendant’s mind” (M. Tr. 7). 

Counsel then told the court that if bifurcation was de- 
nied, he would forego the defense of self-defense. The court 
asked him if this meant he would only argue insanity. 
Counsel responded: “I don’t think I could put on sufficient 
evidence. My only evidence would not be self-defense but 


1 References to pages of the transcript of the hearing on bifur- 
cation are indicated by “M. Tr.”, followed by the page number of 
the transcript. 
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not guilty by reason of insanity. I would not raise the 
issue of this being self-defense, the defendant allegedly 
took the ax and killed his wife after she had attacked him. 
I would only argue that certain conduct on the part of the 
wife provoked or ignited certain reactions on the part of 
the defendant which led to this homicide.” (M. Tr. 7, 8). 

The Government pointed out that the issue in the case 
was going to b@ why the accused killed his wife, not 
whether he did so. Since there seemed to be a marked 
similarity between the defense on the merits and the in- 
sanity defense (both resting on a theory of provocation 
by the wife), the Government was of the view a unitary 
trial was in order. Especially was this so since the sodium 
pentathol interview supported the “self-defense” view of 
the case. (M. Tr. 8-12). 

Appellant’s counsel] maintained that nonetheless the 
jury would be confused because he was going to be put 
in the position of asking the jury to believe first that ap- 
pellant had done the act in a sudden passion while at the 
same time he was going to “ask them also to believe, 
based on psychiatric evaluation, that there was this idea 
in his mind to kill his wife going back, as he says, as far 
as September” (M. Tr. 13, 14). 

Judge McGarraghy denied the motion (M. Tr. 14). 
After a recess, the court called counsel to the bench and 
inquired of appellant’s counsel whether it would be help- 
ful if the prejudicial statement were stricken from the 
interview report. Appellant’s counsel responded that he 
did not think it would be helpful. (M. Tr. 19, 20). 


Trial 


Eighteen persons testified at trial, six during the Gov- 
ernment’s case, ten during appellant’s case, and two for 
the Government on rebuttal. In addition, there were stip- 
ulations as to the testimony of five other witnesses. 


Government’s Case 


Appellant lived with his wife, Minnie Contee, their six 
year old son Andre, and Mrs. Contee’s two children (ap- 
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pellant’s step-children)—Peggy Briscoe and Marie Bean 
—at 1641 V Street, N.W. (I. Tr. 118).? The household 
was a tense one, marked by frequent fights between ap- 
pellant and his wife and children (I. Tr. 132, 158, 172- 
78, 195-96). The source of much of the tension was a car- 
nal knowledge prosecution which had been instituted 
against appellant on the complaint of his step-daughter, 
Peggy Briscoe. (I. Tr. 115). Peggy Briscoe had given 
birth to a child in October of 1965 (I. Tr. 116). After 
the birth of the child she had moved from the premises to 
live with her grandmother, only to return on January 2, 
1966 (I. Tr. 160). 

The carnal knowledge trial was set for February 9, 
1966 (I. Tr. 116, 118). About a week prior to that date, 
appellant came into the household and informed Miss 
Briscoe that he intended to beat his six year old son, 
Andre, apparently as the result of a phone conversation 
he had earlier had with him (I. Tr. 1383). Appellant 
sent Andre upstairs and told him to undress in prepara- 
tion for the beating (I. Tr. 167). Appellant went to the 
living room and secured an extension cord. After so do- 
ing, he came to Miss Briscoe in the kitchen. He told her: 
“[Alfter this week is up, you will be his mother and 
father.” (I. Tr. 133). Appellant then beat his son. 

That evening Miss Briscoe looked for the ax normally 
kept behind the refrigerator. It was not in its normal 
place, nor could she find it elsewhere in the house. (I. Tr. 
141-42.) Neither her mother nor her brother or sister 
knew where the ax could be found (I. Tr. 170). After 
unsuccessfully searching for the ax, Miss Briscoe got a 
butcher knife from the kitchen and placed it under the 
covers of her bed (I. Tr. 142-43). She did so, it was re- 
vealed on cross-examination, on the advice of her mother 
(I. Tr. 162). Her mother had informed her that appel- 
lant was walking around with the ax under his bathrobe 
and wanted her daughter to have the butcher knife in 


2 The Roman Numeral and number in the parenthesis refer to the 
volume and page of the trial transcript containing the material 
referred to in the text. 
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order to stab appellant if he attacked Mrs. Contee (I. Tr. 
175-76) . 

The household apparently remained quiet until Febru- 
ary 8, 1966. On that date the members of the Contee 
family were served with subpoenas to appear in court 
the next day. For the first time since the initiation of the 
case, Mrs, Contee received a subpoena to appear on her 
husband’s behalf (I. Tr. 118). At about 4:30 p.m., ap- 
proximately two hours after receiving the subpoena, Mrs. 
Contee spoke with appellant on the phone and told him 
that she had been subpoenaed by his lawyer. She stated 
that she knew nothing and did not want to be involved 
in the case. “She kept saying she just didn’t know any- 
thing, she didn’t want to be involved.” (I. Tr. 122). 

Appellant came home around 7:30 that evening. He 
and Mrs, Contee went upstairs into the bathroom where 
an argument ensued. (I. Tr. 123). The family eventually 
retired for the night. They all slept on the second floor of 
the house. Appellant and his wife were in the front bed- 
room, Miss Briscoe and her baby in the next bedroom, 
and Marie Bean and Andre in the rear bedroom. (I. Tr. 
124). 

Miss Briscoe was awakened at five the next morning by 
her baby’s erying (I. Tr. 124). She went downstairs, pre- 
pared the baby’s bottle, came upstairs again, and got into 
bed when she heard a noise from her mother’s room that 
“sounded like some wrastling” (I. Tr. 126). She went 
into the hall and looked towards her mother’s room where 
she saw appellant lying on the floor dressed in his under- 
wear (I. Tr. 126). He was conscious (I. Tr. 128). She 
could not see the bed or her mother (I. Tr. 129). 

Miss Briscoe went back to bed until around eight that 
morning when she got up and dressed herself and her 
baby. She called to her mother but received no answer. 
The door to her mother and appellant’s bedroom was shut. 
(I. Tr. 181). Miss Briscoe then went to her grandmoth- 
er’s house and tried to call her mother on the telephone. 
The line was busy. Miss Briscoe then went to court. (I. 
Tr. 130-31). 
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Mrs, Contee’s youngest daughter apparently followed a 
similar routine. When she got up, however, she went to 
the door of her mother’s room which was shut. (I. Tr. 
189). Appellant opened the door and told her to go down 
the stairs and get a jug of water. She did so and, follow- 
ing appellant’s instructions, set the jug down in front of 
the door. She did not enter the room. (I. Tr. 190). 

At about 9:20 a.m. on February 9, 1966, Officer Dale 
Wallace was on duty at the Thirteenth Precinct, running 
the precinct switchboard. He received a call from a man 
who identified himself as “Contee, a man from across 
the street.” (I. Tr. 203). (The Contee house was directly 
across the street from the Thirteenth Precinct (I. Tr. 
114).) The man said “he just killed his wife and to send 
him two police officers and an ambulance. She lost a lot 
of blood, he said.” (I. Tr. 203). The man gave his ad- 
dress as 1641 V Street. 

In response to this call, Officer Lewis went to the Con- 
tee household and there saw appellant, dressed only in his 
shorts, “stumbling on the stairway as a man appearing to 
be drunk” (I. Tr. 206). Officer Lewis followed appellant 
up the stairs and into the front bedroom. There was “a 
lot of blood” in the room. Appellant collapsed on the bed 
next to the covered body of his wife. (I. Tr. 207). Officer 
Lewis walked over to the bed and touched the body of 
Minnie Contee and found that it was stiff. Appellant had 
a cut on the inside of each elbow, but was not bleeding 
(I. Tr. 208). He spoke coherently and appeared fully 
rational. (I. Tr. 217, 220.) Appellant was placed under 
arrest (I. Tr. 209). 

Officer Lewis was joined by other officers including De- 
tective Coppage of the Homicide Squad. Coppage dis- 
covered an ax placed between the box spring and the mat- 
tress of the bed on which Minnie Contee was lying (I. 
Tr, 221). A can opener was also found in the bedroom 
(I. Tr. 222). A search of the entire second floor of the 
house revealed no other weapons (I. Tr. 211). Some ef- 
ford had been made to swab the floor of the bedroom (I. 
Tr. 227). 
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The ax contained both black hair of negroid origin and 
human blood (I. Tr. 229, 230). The hair was identical to 
that of Minnie Contee although hairs do not have enough 
unique microscopic characteristics to be positively identi- 
fied as originating from a given person to the exclusion of 
all others. The blood was too limited for grouping pur- 
poses. The can opener had no blood at all upon it. (I. 
Tr. 230). 

Dr. Whelton of the Coroner’s Office went to 1641 V 
Street on February 9, 1966 and pronounced Minnie Con- 
tee dead. (I. Tr. 242). The autopsy, which was per- 
formed by Dr. Mann, revealed that Mrs. Contee’s throat 
had been cut, the cut going into the jugular vein (I. Tr. 
234). This wound, with its resulting massive loss of blood, 
was the apparent cause of death (I. Tr. 236). Addition- 
ally there were four head wounds, one of which resulted 
in the fracture of Mrs. Contee’s skull and injured the 
brain. In Dr. Mann’s opinion, these were also fatal 
wounds (I. Tr. 234-236). Dr. Mann estimated the time 


of death to be approximately six or seven a.m., February 
9, 1966. (I. Tr. 238). The deceased had no alcohol in 
her blood (I. Tr. 238). 


Appellant’s Case 


The events of February 8 and 9, 1966 


Appellant testified in his own behalf. While agreeing 
that much violence had marked his relations with his wife 
(I. Tr. 286-297) , appellant stated that his relations with 
his wife were “fine” from October of 1965 to January of 
1966, while Peggy Briscoe was living with her grand- 
mother. (I. Tr. 301-02). Upon her return to the house, 
relations deteriorated (I. Tr. 301-02). His wife, appel- 
lant testified, was \ essing” him: “She was hoping I 
would go to jail” (I. Tr. 310). 

On February 8, 1966, Minnie Contee was subpoenaed to 
testify on appellant’s behalf (I. Tr. 350). Although it 
had been appellant’s understanding that she had intended 
to testify for him from the very beginning, this was the 


8 


first time that she had in fact been subpoenaed to appear 
on his behalf (I. Tr. 350, 351, 373). Appellant did not 
speak with his wife about whether she was going to tes- 
tify until the morning of the next day, the day set for the 
trial (II. Tr. 368). 

According to appellant, his wife told him that she did 
not know which side to take in the carnal knowledge case. 
She insisted that appellant plead guilty to simple assault 
to end the bickering about the case. She told appellant 
that she knew that if he was acquitted, he would put 
Miss Briscoe in a home, divorce her, and marry a woman 
named Gwendolyn. (I. Tr. 303-04). Mrs. Contee inform- 
ed appellant that she would not come and testify on his 
behalf (II. Tr. 372). 

Appellant called his wife a “bunch of names” and she 
became angry (II. Tr. 374). He told his wife that he 
did not want to discuss the matter any more and she told 
him that she wanted to continue discussing it (I. Tr. 
304). The argument gave appellant a headache, and he 
took some pills (I. Tr. 304, 377). Appellant then hit his 
wife in the mouth with his fist, got back into bed, and 
went to sleep. (IJ. Tr. 377-80). Mrs. Contee “was just 
sitting there on the bed holding her mouth” (I. Tr. 304). 

Appellant described what followed : 


“I woke up later on and I felt this weight on me and 
when I pushed I pushed my wife off of me. I jumped 
out of the bed and blood was jumping out of my arm 
here.” (I, Tr. 304) 


* 


It was jumping like an oil well when you strike oil. 
It was jumping like that. I tried to catch it. When I 
looked at my wife she was kneeling in the bed with 
her head between her legs and I seen this figure 
standing over top of her. 


It was a figure about six feet, dark.” (I. Tr. 305). 
The figure, appellant testified, was standing directly 


on top of Mrs, Contee and jumping up and down (II. Tr. 
385-M). The figure had the features of a man, was nude, 
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bald-headed, and about a foot taller and twenty pounds 
heavier than appellant (II. Tr. 385-E, F). The figure 
appeared to appellant to look like a devil “in a way”. It 
resembled a figure that appellant’s mother had once con 
jured up out of a deck of cards. (II. Tr. 385-S). 

After seeing the figure, appellant passed out (I. Tr. 
305). When he woke up, he crawled to the bed and saw 
his wife lying across the bed with the ax laying across 
her breast. The light came on in the hallway and he 
closed the door. Appellant crawled on the bed and went 
to sleep. When he woke up he heard Miss Briscoe call 
for her mother. Appellant told his step-daughter Marie 
to get some water and leave it by the door. Officer Lewis, 
when he came, gave appellant the water. (I. Tr. 305-06). 
Appellant did not recall hitting his wife with the ax (I. 
Tr. 306). 


Appellant’s Insanity Defense 


Appellant’s insanity defense was presented through the 
testimony of appellant, five lay witnesses, a psychiatrist, 
a psychologist and a social anthropologist. 

The psychiatrist, Dr. Clarence Bunge, was of the view 
that appellant was suffering, on February 9, 1966, from 
psychoneurosis, conversion reaction.’ (II. Tr. 396). Dr. 
Bunge testified that, assuming the facts to be as the Gov- 
ernment’s witnesses described them, the psychoneurosis, 
conversion reaction from which appellant suffered causal- 
ly produced the death of Minnie Contee (II. Tr. 495). 


* During direct examination, at the insistence of appellant’s coun- 
sel, Dr. Bunge read into evidence his notes of what appellant had 
said during a sodium pentathol interview which the doctor had 
conducted (II. Tr. 408-411). The interview contained a mass of 
contradictory statements including “My wife reached for the axe. It 
was under my wife’s pillow. I hit her with my right hand. Then 
I jumped up” (II. Tr. 409). The only question which appellant 
asked about the statements in the interview was whether Dr. Bunge 
could reconcile the statement quoted above with another statement 
in the interview in which appellant did not mention that his wife 
had the ax. Dr. Bunge couldn’t reconcile the statements. (II. Tr. 
411-412). 
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When asked to explain how the mental illness produced 
the act, Dr. Bunge testified as follows: 


According to the story that I have he was awak- 
ened after going to sleep by his wife and she then 
started talking to him about the trial and wanting 
him to give in to her; and I presume this led to an- 
other argument between them, of greater intensity 
at which point seemingly Minnie the wife when he 
broke down and told her that he had committed this 
carnal knowledge to her, she flew into a rage and 
somehow just overreacted and at this time she got 
the axe which at that time was under her pillow. He 
took the axe from her and apparently at the same 
time she was threatening to kill all the children; all 
of his children and he felt that she might be sincere 
about it and apparently he grabbed the axe from her 
and started using it on her. Subsequently, he cut 
his arms. (II. Tr. 490-91). 


Dr. Stammeyer, a clinical psychologist associated with 
St. Elizabeths Hospital, also testified on behalf of ap- 


pellant. His opinion was that appellant was suffering 
from psychoneurosis, dissociative state (I. Tr. 574). Dr. 
Bunge’s characterization of the disease as psychoneurosis, 
conversion reaction, Dr. Stammeyer testified, “doesn’t 
seem to apply.” (IV. Tr. 735). Dr. Stammeyer was of 
the view that the killing, if appellant did it, was the prod- 
uct of appellant’s mental illness. (III. Tr. 621) In Dr. 
Stammeyer’s view, Mrs. Contee’s rage and threats pro- 
voked a “dissociative reaction” in appellant which result- 
ed in Mrs. Contee’s death (IV. Tr. 747). 

The lay witnesses were two of appellant’s brothers, two 
of his sisters and a sister of the deceased. Their testi- 
mony was, in essence, that appellant, who had always suf- 
fered from severe headaches and had occasional blackouts, 
behaved peculiarly during the last few months before the 
murder. (I. Tr. 251-258; II. Tr. 503-517; II. Tr. 538- 
566; IV. Tr. 770-782). 

Thus Ralph Contee thought his brother’s behavior “pe- 
culiar” when at about 7:00 a.m. on February 8, 1966 ap- 


ll 


pellant came to Ralph Contee’s apartment. Appellant “in 
a way” told Ralph Contee that he (Ralph) was going to 
receive some of appellant’s belongings. Ralph Contee had 
the impression that appellant was intending to go away. 
Ralph Contee thought this was unusual because while ap- 
pellant had previously said he was going to leave, “this 
particular time he acted as though this was final.” (I. Tr. 
278, 274). 

The testimony of the lay witnesses also mentioned cer- 
tain acts of violence. Mrs. Odemns related an incident 
when appellant beat his step-daughter, Marie Bean, with 
an iron cord. In her opinion, appellant was dazed and 
had not been aware of what he had been doing. (I. Tr. 
259). Mrs, Caldwell described how appellant would call 
her from his house to listen to the sounds of furniture 
breaking and tell her that he was breaking it. (II. Tr. 
506-507). On the other hand, there was also considerable 
testimony about Mrs. Contee’s violent acts. Thus Michael 
Contee related that he had once seen Mrs. Contee lunge 
at appellant with the ax, and had been told by both ap- 
pellant and the deceased that she had once hacked down 
the bedroom door to get at him. (III. Tr. 547, 550). On 
another occasion, appellant told Michael that he was keep- 
ing the ax under the bed in an effort to hide it from his 
wife. (III. Tr. 544). Ralph Contee also saw Mrs. Contee 
raise the ax at appellant. On another occasion, he had 
heard from appellant that his wife had stabbed him. (I. 
Tr, 270, 280-B-E). Mrs. Johnson testified that Mrs. Con- 
tee’s cousin and others had once broken in the bedroom 
door and pushed appellant out of the window (IV. Tr. 
780). 

The Government presented the Drs. Platkin and Ham- 
man of St. Elizabeths Hospital in rebuttal. It was their 
opinion that appellant was not suffering from a mental 
disease or defect on February 9, 1966. (IV. Tr. 794; V. 
Tr. 891). 

On November 1, 1967, after seven days of trial, the 
jury found appellant guilty of murder in the first degree. 
The jury was unable to agree on a sentence. On January 
26, 1968, appellant was sentenced to life imprisonment. 


12 
STATUTE AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2401, pro- 
vides in pertinent part: 


Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre- 
meditated malice or by means of poison . . . is guilty 
of murder in the first degree. 


Rule 52(b) of the Federal Rules of Criminal Proce- 
dure, provides: 


Plain errors or defects affecting substantial rights 
may be noticed although they were not brought to the 
attention of the court. 


SUMMARY OF ARGUMENT 


The District Court has broad discretion in disposing of 
motions for bifurcation. Appellant’s proffer was that he 
had a defense of self-defense, an insanity defense, and 
that he planned to attack the Government’s case on pre- 
meditation and deliberation. All of these defenses rested 
on the assumption that appellant had killed his wife; they 
all also depended on showing that the killing was spon- 
taneous, rather than premeditated or deliberated. The 
only example of prejudice to which appellant drew the 
court’s attention (a statement in sodium pentathol inter- 
view which, appellant maintained, demonstrated premedi- 
tation) was as inconsistent with the factual premise of 
the insanity defense as with the defenses on the merits. 
Appellant refused the court’s offer to strike the preju- 
dicial matter from the report of the interview. The Dis- 
trict Court properly denied appellant’s motion both be- 
cause his proffer failed to demonstrate any fundamental 
inconsistency between defenses, and because appellant’s 
claim of prejudice was negated by his own insistence that 
the statement come in as part of his insanity defense, 
which resembled the defense on the merits in that it de- 
pended upon a lack of premeditation. 
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Moreover, the insanity defense did not prejudice appel- 
lant at trial. His own testimony demonstrated the ab- 
sence of any defense of self-defense. The insanity defense 
helped, rather than prejudiced, the attack on premeditation 
and deliberation because the psychiatric testimony was 
that the killing was impulsive and uncontrollable, and be- 
cause it was only through the insanity defense that the 
jury was apprised of appellant’s contention that the de- 
ceased provoked the attack by threatening him with the 
ax. 


ARGUMENT 


The trial court did not err in denying appellant’s 
motion for a bifurcated trial. 


(M. Tr. 5, 7, 18, 14, 15-17; I. Tr. 232-243, 270, 280 
B-E 288- 316; II. Tr. 317-386, 396, 401, 406- 411, 412, 
432, 433, 480, 484, 490, 492- 93, 495-96, "497, 499, 501; 
Ill. Tr. 514, 520- 538 544, 547, 548, 550, 565-A, 
574, 621; IV. Tr. 719, 720, 721, 7123-24, TAT, 782, 
785-86, 820, 824; V. Tr. 926, 927, 931, 942, "1039- 
1040, 1053- 1057, 1076- 77) 


In Holmes v. United States, 124 U.S. App. D.C. 152, 
368 F.2d 281 (1966), this Court recognized that it is 
within the “broad discretion” of the District Court to or- 
der that the question of whether an accused committed 
the criminal act be tried separately from the question of 
whether he was mentally responsible for that act. This 
Court noted that, in certain circumstances, the presenta- 
tion of an insanity defense and a defense on the merits 
in the same trial might prejudice the accused. Specifical- 
ly, this Court noted the difficulty of presenting certain 
defenses on the merits (such as alibi) together with an 
insanity defense, citing Harper v. United States, 122 
U.S. App. D.C. 23, 350 F.2d 1000 (1965) and Trest v. 
United States, 122 U.S. App. D.C. 11, 350 F.2d 794, cert. 
denied, 382 U.S. 1018 (1965). A bifurcated trial may 
be an appropriate means of alleviating such prejudice. 
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In Holmes, however, there had been no motion for a 
bifurcated trial] and the majority of the Court felt that 
the petitioner therein was not entitled to relief under 18 
U.S.C. § 2255. Since Holmes, this Court has three times 
considered and rejected claims of error in the trial court’s 
denial of motions for bifurcated trials. Harried v. United 
States, —— U.S. App. D.C. ——, 389 F.2d 281 (1967) ; 
Parman v. United States, D.C. Cir. No. 20,506, slip opin- 
ion of May 20, 1968; Higgins v. United States, D.C. Cir. 
No. 20,920, slip opinion of June 28, 1968. 

In Harried, the appellant was accused of murder in the 
first degree of the child of a woman friend. Although 
appellant’s counsel wished to raise the insanity defense, 
appellant did not. As a result, the court raised it on its 
own motion. Among the witnesses was a psychiatrist who 
testified that he had examined appellant in 1962 in con- 
nection with an assault by appellant on the child of an- 
other woman with whom appellant was romantically in- 
volved. Additionally, appellant’s uncle testified to attacks 


by appellant on women and children. Appellant testified 
on his own behalf and denied guilt while confirming much 
of the testimony of the Government’s witnesses. 

This Court noted that Harried’s claim was doomed for 
two reasons. First, he did not ask for bifurcation. Sec- 
ondly, appellant had no real defense other than insanity. 


Indeed, it was in part the lack of any real defense 
on the merits that influenced the trial judge to exer- 
cise his discretion to interpose the insanity issue. It 
is clearly not the import of Holmes to require a bi- 
furcated trial in every case where there is a sub- 
stantial insanity question. ... 


Where there is no “defense” beyond putting the Gov- 
ernment to its proof, we fail to see how there can be 
prejudice to the defense on the merits due to failure 
to bifurcate.” —— U.S. App. D.C. at ——, 389 F.2d 
at 284. (Emphasis added). 


In Parman v. United States, supra, counsel did make a 
request for bifurcation. He contended that the denial of 
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his request prejudiced him because he introduced a sodium 
pentathol interview in evidence which was tantamount to 
a confession. Counsel, however, asked for the use of two 
juries, indicating that he did not desire a bifurcated trial 
in front of the same jurors. This Court noted that ap- 
pellant had no legal right to two juries, and held that the 
trial court did not abuse its discretion in denying the mo- 
tion for bifurcation which was predicated on the use of 
two juries. 

In Higgins v. United States, supra, this Court held that 
the District Court had not abused its discretion in deny- 
ing bifurcation when the appellant’s proffer did not indi- 
cate a substantial insanity claim (and when the insub- 
stantiality of the original proffer was confirmed by the 
psychiatric reports presented to the court after the jury 
had retired to deliberate). Appellant only informed the 
court “I have four psychiatrists” without detailing what 
their testimony would be. Appellant informed the court 
that he would not raise the insanity defense except in a 
bifurcated trial, and, in fact, did not do so after the mo- 
tion for bifurcation was denied. This Court noted that it 
had “a narrow scope of review” from denials of motions 
for bifurcation. It refused to find that the District Court 
had abused its discretion in denying the motion for bi- 
furcated trial premised, as it was, on an inadequate prof- 
fer. 

One seeking a bifurcated trial, then, assumes the obli- 
gation of establishing before the trial court that his claim 
to bifurcation is “substantial”. This burden is not met by 
conclusory statements that the accused has an insanity de- 
fense; “representations capsulizing the substance of prof- 

“fered testimony and summarizing reports... or other 
evidence on which he relies are preferable.” Higgins v. 
United States, supra, slip opinion at p. 4. Nor is the bur- 
den met merely by the demonstration that a substantial 
insanity defense exists; it is also incumbent upon the ac- 
cused to demonstrate that there is a substantial defense 
on the merits. Harried v. United States, supra. Assum- 
ing the demonstrated existence of an insanity defense 
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and a defense on the merits, there must be a showing of 
prejudice resulting from the presentation of both de- 
fenses at the same trial. Holmes v. United States, supra. 
It must also be demonstrated that separate proceedings 
on the merits and on the insanity defense (in most in- 
stances before the same jurors, Parman v. United States, 
supra) will alleviate the prejudice. Finally, it is within 
the “broad discretion” of the trial court to determine 
what relief, if any, is warranted. Appellate review of the 
exercise of that discretion has a “narrow scope”. Hig- 
gins v. United States, supra. 

Applying these principles to the instant case, it is clear 
that the District Court did not abuse its discretion in 
denying appellant’s motion for bifurcation. Appellant 
was not entitled to bifurcation both because his proffer 
of prejudice was inadequate and because he in fact suf- 
fered no prejudice at trial. 


The proffer of prejudice was inadequate. 


It was incumbent upon counsel for the appellant to 


demonstrate at least four things in support of his motion 
for bifurcation: (a) he had a substantial defense on the 
merits; (b) he had a substantial insanity defense; (c) it 
would prejudice him to have both defenses presented in a 
single trial’'and (d) only a bifurcated trial would dimin- 
ish the prejudice. Counsel did not, because he could not, 
meet this burden. 

This Court has noted that a defense which amounts to 
no more than putting the Government to its proof is 
not “prejudiced” by a failure to bifurcate a trial. Har- 
ried v. United States, supra. Apparently recognizing this, 
counsel informed the court that he had a defense of self- 
defense based on appellant’s own injuries, the nature of 
the attack on the deceased, and appellant’s testimony. 
He also represented that his evidence would demonstrate 
that the killing was not the result of premeditation and 
deliberation. He did not, however, reveal the content of 
his evidence. 

Counsel also did not detail for the court the nature of 
his insanity defense. He only represented that if bifurca- 
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tion was denied, appellant would forego his claim of self- 
defense (because the evidence would not be “sufficient”) 
and rely instead on the theory that appellant’s wife pro- 
voked him and set off a reaction (a loss of behavior con- 
trols) in appellant which resulted in his killing her. 

Prejudice would occur from a unitary trial, counsel 
contended, because a statement in a sodium pentathol in- 
terview indicated premeditation and deliberation.’ The 
statement to which he drew the court’s attention was “Ul 
planned to kill Minnie and Peggy from September.” 
Counsel insisted that he wished the interview to be in- 
troduced in evidence as one of the tools used by the psy- 
chiatrist in evaluating appellant’s mental condition. He 
also maintained that, when introduced in evidence, it 
would prejudice his theory that the killing was sudden 
and spontaneous. 

The District Court did not err in failing to bifurcate 
on the basis of this proffer. Appellant was not in the 
position of the accused in Harper v. United States, supra, 
and Trest v. United States, supra; he did not face the 
dilemna of telling the jury: (a) I was on the other side 
of town when the crime was committed, and (b) if I 
wasn’t on the other side of town and did commit the 
crime, it was a product of my mental disease or defect. 
Rather, his insanity defense, his theory of “self-defense” 


4 Counsel also made some vague references to psychiatric testi- 
mony indicating premeditation. He said “I am going to put on 
psychiatrists to testify, to show the premeditation and deliberation, 
that the idea had been formulated in appellant’s mind” (M. Tr. 
7) and “I am asking them also to believe, based on the psychiatric 
evaluation, that there was this idea in his mind to kill his wife 
going back, as he says, as far as September (M. Tr. 18, 14). These 
statements obviously referred to the statement in the sodium 
pentathol interview which was to come into evidence through Dr. 
Bunge’s testimony, and were not assertions that either Dr. Bunge 
or Stammeyer would testify that the crime was premeditated. 
Both Dr. Bunge and Dr. Stammeyer ruled out premeditation, agree- 
ing that, if a product of mental illness, the killing came during 2 
sudden rage of a psychoneurotic man who had been provoked by 
his wife’s behavior. (II Tr. 396, 432, 483, 490, 492-93, 499, 501; 
III Tr. 514, 621; IV. Tr. 720, 728). 
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and his attack on premeditation and deliberation all de- 
pended upon the same view of the facts; that Marshall 
Contee killed in a rage, which rage was provoked by his 
wife’s conduct at the time of the killing. There was, in 
short, no fundamental inconsistency between defenses. 

Moreover, the District Court was entitled to rely upon 
counsel’s own evaluation of the seriousness of the preju- 
dice. The court below may well have wondered why, if 
the statement in the sodium pentathol interview was so 
damaging, counsel was prepared to introduce it as part 
of his insanity defense. That defense, as well as the de- 
fense on the merits, depended upon the spontaniety of the 
killing. The District Court was within its discretion in 
denying appellant’s motion for bifurcation. 

The court, however, did inquire of counsel whether it 
would help his situation if the court struck the offending 
matter from the sodium pentatho] interview. Counsel de- 
clined the offer, on the grounds that it might render the 
sodium pentathol report incomplete. Apparently he did 
so without consulting with his experts. In point of fact, 
the interview itself was barely mentioned and there was 
absolutely no reliance upon, nor reference to, the state- 
ment concerning premeditation.’ Indeed, the theory of ill- 


5 Dr. Stammeyer, the psychologist, agreed that the results of the 
sodium pentathol interview at least raised a question as to its 
satisfactoriness (IV. Tr. 719). Dr. Bunge, who conducted the 
interview, read it into evidence for the limited purpose of demon- 
strating the tools with which he worked (II. Tr. 401, 406-411). 
The only question counsel asked him about it was to give his im- 
pression what appellant meant when he said that his wife reached 
for the ax and also said that she woke up and was being hit. Dr. 
Bunge responded: “I don’t know that I can answer that, how these 
two are connected. I would have to assume retrospective that he 
was talking about the situation from two different points of view.” 
Dr. Bunge also stated that he didn’t know what the points of view 
would be (II. Tr. 412). Counsel then left the discussion of the 
pentathol interview (II. Tr. 412). On cross-examination, the Assist- 
ant United States Attorney asked: “Well, is there something you 
want to enlighten us on so far as the sodium pentathol is con- 
cerned?” (II. Tr. 480). Dr. Bunge answered: “No, I would have 
to [o]ver it with my own thoughts on it.” (II. Tr. 480). He also 
testified that although appellant said in the interview that the man 
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ness postulated by Drs. Bunge and Stammeyer negated 
the idea of premeditation. 

While it is true that bifurcation is one technique that 
ean be employed for minimizing prejudice resulting from 
unitary trial on the merits and on the insanity defense, 
it is not the only technique. Traditional tools such as 
limiting instructions (which were employed here) and 
striking prejudicial material from otherwise relevant tes- 
timony are also available. Cf. Kramer v. United States, 
115 U.S. App. D.C. 50, 317 F.2d 114 (1963). It is within 
the broad discretion of the District Court to decide which 
of these means may be employed in an effort to reduce 
claimed prejudice. Cf. Holmes v. United States, supra. 
In this case the District Court concluded that the prof- 
fered prejudice could be curtailed by eliminating the of- 
fending material from the sodium pentathol report. Coun- 
sel may have wanted the complete interview in evidence 
to impress the jurors that his witnesses had more infor- 
mation than those of the Government or, what is more 


likely, because the interview provided the only “evidence” 
that the killing was provoked by Mrs. Contee. This did 
not give him a “legal right” to insist that prejudicial 
matter be included, thus “forcing” the remedy of bifurca- 
tion, when other steps would have adequately protected 
him. Cf. Parman v. United States, supra. The District 
Court’s ruling was proper. 


Appellant suffered no prejudice from the unitary trial. 


Appellant now contends that the unitary trial in fact 
prejudiced both his claim of self-defense and his ability to 
fight the Government’s case on premeditation and delib- 
eration. Appellant’s Brief, 6, 7. This was not the case. 


had cut him, he had earlier said that his wife had cut him. (II. Tr. 
484) On re-direct, Dr. Bunge made the observation (which may 
have been based on the pentathol interview) that the cuts on appel- 
lant’s arms were made to relieve tension. (II. Tr. 497) These are 
the only direct references in the entire transcript to the contents 
of the interview. There was absolutely no reference to the state- 
ments indicating premeditation. 
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Appellant had no claim of self-defense. Appellant’s 
wife had been brutally and repeatedly axed to death. 
Appellant was the only other person present during the 
commission of the crime. Appellant described the crime 
on direct examination as follows: 


“Anyhow when the argument got so I started get- 
ting headaches I told my wife I didn’t want to dis- 
cuss it anymore. She said she did. I took some pills 
and went to bed. 


* * * * 


. . . She was just sitting there holding her mouth. 
I woke up later and I felt this weight on me and 
when I pushed I pushed my wife off me. I jumped 
out of the bed and blood was jumping out of my 
arm here. 
* * * * 

It was jumping like an oil well when you strike oil. 
It was jumping like that. I tried to catch it. When 
I looked at my wife she was kneeling in the bed with 


her head between her legs and I seen this figure 
standing over top of her. 


* * * * 


It was a figure about six feet, dark.” (I. Tr. 304- 
305). 


Appellant denied that he ever thought of using the 
ax on his wife that night, and said that he did not re- 
call using it (I. Tr. 306). 

On eross-examination, appellant repeated that he woke 
up from a sleep to find his wife on top of him, pushed 
her off, got out of bed and noticed his arms bleeding. He 
saw a figure standing over his wife. He saw no ax. He 
denied that he had beaten his wife to death with the ax. 
(II. Tr. 385 A-Q) 

There is simply no basis for a defense of self-defense 
on this account of the events of that evening. Nor does 
adding the facts that appellant’s arms were cut and his 
wife was axed to death (the other evidence of self-defense 
according to appellant’s attorney (M. Tr. 5)) elevate 
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this story to a claim of self-defense. Counsel for appel- 
lant apparently realized this when he informed the court 
that he would forego his defense of self-defense: “I don’t 
think I could put on sufficient evidence. My only evidence 
would be not self-defense but not guilty by reason of in- 
sanity.” (M. Tr. 7). 

Appellant’s claim of prejudice to his attack on pre- 
meditation and deliberation is equally unfounded. The 
Government’s evidence demonstrated that appellant was 
under indictment for carnal knowledge on the complaint 
of his wife’s daughter. A week prior to the scheduled 
trial date, appellant told his step-daughter that by the 
time the week was up, she would be both mother and 
father to the youngest Contee child. He was correct. 

On the day prior te trial, appellant’s wife, for the first 
time, was subpoenaed to appear at trial on appellant’s 
behalf. She told appellant that she knew nothing about 
the case and did not want to testify on appellant’s behalf. 
When appellant came home, an argument ensued and 
then appellant and his wife went to bed. At five the next 
morning, appellant’s step-daughter heard sounds “like 
wrastling” and observed appellant, conscious, on the floor 
of the bedroom he shared with his wife. At eight the 
next morning, appellant came to the bedroom door and 
requested water. 

When the police came, in response to appellant’s phone 
call, they discovered that Mrs. Contee had been brutally 
murdered with an ax, her skull fractured and her throat 
cut. The ax which had done the killing had disappeared 
one week before the murder. Neither Peggy Briscoe nor 
her sister nor her brother nor her mother had it, nor did 
a search turn it up. Peggy Briscoe had procured a knife 
at her mother’s behest with which to stop appellant if he 
attacked his wife with the ax. 

In short, the evidence showed that appellant had threat- 
ened to kill his wife, that he had a motive to kill his wife, 
and that the murder weapon disappeared from its normal 
resting place a week before the event and that no member 
of the household (other than appellant) knew where it 
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was, Appellant does not now contend that this evidence 
was not adequate to take the case to the jury on a charge 
of murder in the first degree, nor does he challenge the 
court’s instructions to the jury. Nor could he. .See Belton 
v. United States, 127 U.S. App. D.C. 201, 382 F.2d 150 
(1967); Harried v. United States, supra. Appellant 
rather contends that he was prejudiced by some matter 
which came to the jury’s attention as part of the insanity 
defense. Appellant points to the Thematic Apperception 
Test, a statement in the sodium pentathol interview, ap- 
pellant’s “confession” of guilt in the carnal knowledge 
ease, evidence of prior acts, a description of him as a 
malingerer and a statement in an anthropologist’s report 
as support of his claim. Appellant’s Brief, 22-29. This 
argument lacks substance. 

Appellant had no defense on the merits.” Appellant’s 
testimony as to what occurred in the bedroom on Febru- 
ary 9, 1966 supported no defense other than insanity. 
Had there been a separate trial on the merits, the jury 
would have had to weigh the Government’s evidence 
against appellant’s story that a devil was in the room 
and the testimony of his brothers that appellant’s wife 
was a violent woman. 

The insanity defense changed this picture. Not only 
was the jury told that appellant suffered from a mental 
disease which would make a spontaneous outburst (as 
contrasted to a premeditated one) very likely, but they 
were also given a view of the facts that supported pre- 
cisely such a theory. 

Dr. Bunge testified that the sodium pentathol interview 
contained the statements: “My wife reached for the axe. 
It was under my wife’s pillow. I hit her with my right 
hand. Then I jumped up.” (II. Tr. 409). Appellant’s 
counsel’s only question to Dr. Bunge concerning the con- 


6 Appellant indicated to the court that his “defense” of self- 
defense would be based on appellant’s testimony, the nature of the 
assault, and the hospital reports of appellant’s injuries. All of this 
was introduced in evidence. (I Tr. 282-243, 283-316; II. Tr. 317- 
386; IV. Tr. 785-86). 
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tents of the interview was whether Dr. Bunge could rec- 
oncile this statement with an earlier statement in the 
interview failing to mention that Mrs. Contee had reached 
for the ax (II. Tr. 411). Thereafter, appellant’s counsel 
informed the court that he was through questioning about 
the interview. Counsel agreed that the statements were 
only admissible to demonstrate the tools with which Dr. 
Bunge worked. (M. Tr. 10). The court instructed the 
jury that the statements were not evidence and that they 
were introduced only to demonstrate the tools with which 
the psychiatrist worked (II. Tr. 412; V. Tr. 1040). 

On redirect examination of Dr. Bunge, however, ap- 
pellant’s counsel posed, as part of a hypothetical question, 
the following: 

“| .. would it be your professional opinion that the 
conduct of Mrs. Contee alone that night that trigger- 
ed off this furious reaction on the part of Marshall 
Contee—in other words, was the fact that she was 
furious or had words with him and indication that 
she was going to kill the family or was it the fact 
that she picked up the axe ie triggered off this 
violent reaction?” (II. Tr. 495). 


Dr. Bunge responded that both would have played a 
part (II. Tr. 495). Counsel then asked whether Mrs. 
Contee’s insistence that appellant plead guilty may have 
triggered off appellant’s reaction. Dr. Bunge responded: 


“He felt like he wanted to confess to her. He was 
ready and willing and was going to. I assume her 
getting enraged with him for confession to her, this 
truth must have aroused some kind of violence in her 
that caused her rage—caused her to reach for the 
axe and threaten to kill the children. His reaction 
must have been like the incident with the ironing 
cord.” (II. Tr. 496). 


Additionally, when asked on cross-examination to relate 
how the illness contributed to the crime, Dr. Bunge’s re- 
sponse described Mrs, Contee reaching for the ax. (II. Tr. 
490). 
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Counsel also asked Dr. Stammeyer as part of a hypo- 
thetical: 

“ __. and assume further that his wife had a severe 
or heavy argument with him and said certain things 
to him and in the same instance mentioned to him 
that she was going to kill him and the family; now, 
assume further that she picked up an ax to come at 
him, ...” (III. Tr. 621). 


Dr. Stammeyer agreed that if the facts were as stated in 
the hypothetical they could potentially ignite a violent 
reaction in appellant (III. Tr. 621). 

On re-direct, appellant’s counsel returned to this hypo- 
thetical. He asked Dr. Stammeyer to assume that Mrs. 
Contee had been badgering appellant for weeks and weeks 
in an effort to get him to plead guilty, and that appellant 
finally confessed to her. “Now assume further the wife, 
the deceased, Minnie Contee, goes into a rage or reacts 
in a certain way and threatens to kill him and the rest 
of the family with an ax; and assume further that she 
picks up an ax and waves it over her head directed to- 
wards him.” Counsel then asked Dr. Stammeyer wheth- 
er, assuming the foregoing, appellant’s grabbing the ax or 
taking it from her and striking her would be a dissocia- 
tive reaction. Dr. Stammeyer responded: “I think that is 
what occurred, yes sir; I think it was a dissociative reac- 
tion.” (IV. Tr. 747).” 

Counsel’s questioning of Dr. Hamman and Dr. Patkin, 
the Government’s witnesses, also involved the assumption 
that Mrs. Contee picked up the ax (IV. Tr. 820, 824; V. 
Tr. 926, 927, 931, 942). 

In short, the statement in the sodium pentathol inter- 
view and the hypotheticals which were apparently based 
upon it, gave the jury a view of the facts which mitigated 
strongly against the idea of premeditation and delibera- 
tion. 


7 Although there was no objection, an answer to a hypothetical 
based on facts not in evidence is, of course, not itself evidence. 
Heard v. United States, 121 U.S. App. D.C. 37, 39, fn. 5, 348 F.2d 43, 
45, fn. 5 (1964). 
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In addition, the entire testimony of Dr. Bunge and Dr. 
Stammeyer was that the killing was not premeditated, 
but rather the product of a sudden violent rage (II. Tr. 
396, 432, 438, 490, 492, 498, 499, 501; III. Tr. 574, 621; 
IV. Tr. 720, 728). Indeed, Dr. Bunge stated that, in view 
of appellant’s mental illness “. . . the important factor 
was her arousing this man to the extent that she did after 
he confessed to her that he had had carnal knowledge, and 
that her reaction was anger and rage with him, must 
have set him up into a counter action of rage” (II. Tr. 
493). Dr. Stammeyer indicated that the murder was a 
result of a sudden impulse which appellant was powerless 
to control (IV. Tr. 721). Indeed, Dr. Stammeyer also 
stated that expressions of hostility during dissociative- 
type episodes did not necessarily mean that that person 
was consciously planning to kill the object of that hos- 
tility (IV. Tr. 723-24). If believed, this testimony would 
have explained away appellant’s threat against his wife. 

Aditionally, the testimony of the lay witnesses sup- 
ported the twin theses that (a) the killing was unpre- 
meditated and (b) Mrs. Contee probably provoked it. 
The only lay witness who testified to a specific act of vio- 
lence on the part of appellant was Mrs. Odemns, who de- 
scribed his beating of Marie Bean while in a daze (I. Tr. 
259). Appellant himself testified that, while he had once 
shot a BB gun at his wife (I. Tr. 293-94), his wife had 
stabbed him with a knife, hit him with an electric iron, 
threw glasses at him, threatened him with the ax, and 
had helped beat down a door and throw him out of the 
bedroom window (I. Tr. 292-297). Mrs. Caldwell testi- 
fied that appellant’s behavior was unusual (II. Tr. 503- 
509), but the only “violent acts” she related were that 
he would call her up and tell her that he was breaking 
things. Michael Contee and Ralph Contee could remember 
no specific acts of violence committed by appellant, but 
numerous acts committed by Minnie Contee. Michael 
Contee testified that he had once seen the deceased lunge 
at appellant with the ax, and that appellant had told him 
that, on another occasion, the deceased hacked down the 
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bedroom door to get at him. (III. Tr. 547, 550). The 
situation was such, Michael Contee testified, that appel- 
lant had informed him that he (appellant) had hid the 
ax under the bed to keep it from his wife. (III. Tr. 544). 
Ralph Contee had also seen the deceased raise the ax to- 
wards appellant, and had been told by appellant that the 
deceased had stabbed him. (I. Tr. 270, 280 B-E). Mrs. 
Johnson, the deceased’s sister, testified that a cousin of 
Mrs. Contee’s had once broken in the bedroom door in 
order to get at appellant, and, once inside, had pushed 
appellant out the window (IV. Tr. 782). 

The testimony of these witnesses was, if anything, re- 
enforced by Dr. Liebow’s report. Appellant, however, 
asks this Court to ignore his counsel’s insistence that this 
report be introduced in evidence (M. Tr. 15-17), and to 
reverse appellant’s conviction because of four sentences 
out of the forty-two page report. Brief for Appellant, 27, 
28. The present claim, of course, is made in the face of 
counsel’s representation below that “There is certainly 
nothing damaging there” (III. Tr. 565-A), and counsel’s 
decision to introduce it in evidence although the insanity 
defense, as well as the defense on the merits, depended 
upon the absence of premeditation and deliberation. Serio 
v. United States, 126 U.S. App. D.C. 297, 377 F.2d 936 
(1967). In addition, counsel’s contention would ask this 
Court to assume that between 11:00 a.m. and 3:00 p.m. 
(V. Tr. 1076-77) one or more jurors read the forty-two 
page report with sufficient interest and attention to pick 
out the four sentences to which objection is now made. 
This Court must further assume that although Dr. Lie- 
bow testified that the report was inadequate and although 
there was no testimony concerning the part of the report 
of which appellant now complains (III. Tr. 520-538), the 
juror ignored both the court’s instructions (II. Tr. 548; 
V. Tr. 1039-40) and the source of the statements (the de- 
ceased’s parents who hated appellant), and not only be- 
lieved the sentences, but attached significance to them. 
In view of appellant’s request that the material go before 
the jury, his claim of prejudice lacks substance. Bailey 
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v. United States, 101 U.S. App. D.C. 236, 248 F.2d 558 
(1957) ; cert. denied, 355 U.S. 919 (1958) ; Hawkins v. 
United States, 112 U.S. App. D.C. 257, 302 F.2d 191, 
cert. denied, 371 U.S. 883 (1962) ; cf. Ashton v. United 
States, 116 U.S. App. D.C. 367, 324 F.2d 399 (1963).° 
In sum, through the insanity defense, and only through 
it, appellant was able to present a view of the case which 
might be consistent with manslaughter or second degree 
murder. The jury which passed upon appellant’s guilt 
was a jury which had heard testimony that appellant was 
likely to act in a spontaneous rage, rather than in a pre- 
meditated manner. It had heard, allegedly from the 
depths of appellant’s unconscious, that Mrs. Contee had 
the ax, that she threatened to kill the children, and that 
she menaced appellant with the ax immediately before 
he killed her. It would have known none of this had the 
trial been bifurcated. The court instructed the jury on 
second degree murder and manslaughter (V. Tr. 1053- 
1057). The claims of prejudice from the insanity de- 


fense are tenuous. Under the circumstances, the District 
Court’s refusal] to bifurcate the case was not error. 


8 Appellant also mentions the responses to two pictures and the 
testimony of Dr. Hamman that appellant may have been malinger- 
ing as prejudicial to the defense on the merits. Appellant’s Brief,. 
pp. 22-23. As appellant concedes, the most prejudice that the testi- 
mony concerning the TAT’s could have done was indicate that 
appellant has a sense of guilt. Since there was no contest that 
appellant had killed his wife, it is difficult to discern the prejudice 
accruing from these remarks. Similarly, it is difficult to conceive 
that appellant was unnecessarily prejudiced because two psychia- 
trists did not believe that he was suffering from a mental illness, 
partly because they did not believe his description of his symptoms. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davi G. BREsS, 
United States Attorney. 


FRANK Q. NEBEKER, 
DANIEL J. GIVELBER, 
Assistant United States Attorneys. 
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I 

The defendant (heretofore called Appellant) is asking 
this Court to adopt the following proposition: Mindful of 
a broad discretion in the trial court to grant or deny a 
bifurcated trial, and acknowledging weakness in defendant's 
motion for a bifurcated trial, nevertheless where this Court 
finds that substantial prejudice to defendant's case on the 
merits resulted from a readily avoidable similtaneous trial 
of the merits with trial of defendant's criminal responsibility, 
this Court will reverse a verdict of guilty of first degree 
murder and remand with direction for a bifurcated trial. 

The defendant contends that failure to separate his 
trial on the merits from trial of his criminal responsibility 
has caused serious and substantial prejudice to his defenses 
on the merits, even rising to denial of a fair trial. 

Ir 
The United States Attorney supports the verdict by 


relying upon the trial court's broad discretion to grant 


or deny 2 bifurcated trial. Holmes v. United States, 124 


U. S. App. D. C. 152, 363 F. 2d 281 (1966); Harried v. 
United States, U. S. App. D. C. » 389 F. 2d 261 
(1967); Parman v. United States, U. S. App. D. C. x 


No. 20,506, decided May 20, 1968; Higgins v. United States, 
U. S. App. D. C. , No. 20,920, decided June 28, 1968. 


ous | 
The defendant does not dispute this broad discretion. In 
| 
the cited cases no verdict was reversed for failure to 


bifureate the trial. However, in Holmes and in Higgins, no 


trial of criminal responsibility was had. In Harried and 
Parman this Court expressly failed to find the kind of 
prejudice the defendant here has suffered. In Harried this 
Court stated: ‘Where there is no 'defense’ beyond putting 
the Government to its proof, we fail to see how there can 

be prejudice to the defense on the merits due to failure to 
bifurcate". 389 F. 2d at 284. In Parman this Court stated: 
"We need not determine whether these considerations| would be 
overborne in a case where a bifurcated trial before one jury2/ 
entailed serious and substantial prejudice that could not 

be tolerated, perhaps even rising to denial of fair trial.* 
Slip opinion at 5. | 


Tit 


The United States Attorney has argued that the defendant's 
| 


motion for a bifurcated trial was defective because it did 


not adequately foretell the prejudices he now claims to have 


suffered. The defendant concedes that there were weaknesses 


| 
1/ In the Parman case, the defendant had demanded two 
juries. The defendant here did not request, and is 
not seeking, a two jury trial. | 
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in his motion. For example, the motion did not show how 

the sodium pentathol statement would be construed by defendant's 
doctor to be an admission by the defendant that his wounds 
were self inflicted. The motion failed to show how portions 
of the sodium pentathol statement might be construed to be 

a confession of a deliberate and premeditated killing. The 
motion failed to specify the inflammatory nature of much of 
the testimony which would be given by defendant's doctors and 
lay witnesses on the issue of his eriminal responsibility. 

But despite this weakness in specifics, the threatened 
prejudice to the defense on the merits was plainly predictable 


from the motion as made. 


The motion showed that there would be no witness to 


the killing other than the defendant himself. Tr. 9. 

It showed the defendant intended to testify and to claim he 
Killed his wife in self defense. Tr. 13-14. ‘The prosecution 
at the time the motion was made implied that its case for a 
deliberate and premeditated killing was weak. Tr. 12. The 
motion as made showed the defendant had given an unconscious 
sodium pentathol statement to his doctors, on which his 
doctors relied, and which would not be consistent with the 
testimony that defendant would give. Tr. 4-5, 10. The 


prosecution had seen the sodium pentathol statement. Tr. 10-11. 


| 
! 
=f) = | 
In the course of the motion, defendant offered to show the 
Court the sodium pentathol statement. Tr. 5. Defendant 
submits that his proffer of threatened prejudice was sufficient 
to alert the Court and the prosecution. 
Had the trial court and the prosecutor been seriously 


concerned to protect the testimony of the defendant, and more 


broadly the defendant's case on the merits, from any possible 
and avoidable prejudice arising out of the sodium pentathol 
statement and out of his doctor's testimony based on that 
statement appropriate steps would surely have been taken, 
either when defendant's motion was made, or at the latest 

at the close of the Government’s direct case on the merits, 

to cause the jury to hear and decide the merits before hearing 
the case on defendant's criminal responsibility .2/ The 


prejudice occurred because at the time of defendant's 


| 
trial neither the trial court nor the prosecution had been 
| 


impressed with the necessity for adopting a trial procedure 
which would so far as reasonably practicable safeguard the 
trial on the merits from prejudice due to the simultaneous 
trial of criminal responsibility. | 


2/ The Government rested its case on the merits in the 
afternoon of the first day of taking testimony. Tr. 245. 
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IV 


The United States Attorney has argued that defendant 


produced no evidence to support self defense. Harried v- 


United States, ___siU- S. App. D. C. __ i» 389 F. 2d 281 
(1967). Defendant disagrees. The case for self defense 
opens on the question: When, how and by whom were defendant's 
wounds inflicted? Defendant testified that blood was 
pumping out of both his arms when he woke and found his wife 
on him, her knees in his chest. Tr. 304. There was testimony 
that the ax was sharp enough to make 2 clean edged cut. 
fr. 226, 240. No razor was found. Tr. 210-211, 223. There 
was no testimony that the can opener had been used, or could 
have been used, to make the cuts on defendant's arms. 
Accordingly, there was evidence from which the jury could 
have concluded that the wife attacked the defendant first 
and that he responded by seizing the ax from her hands and 
striking her. 

Defendant had a case for self defense sufficient to go 
to the jury. He had a right to a fair trial of that case. 
He was denied a fair trial when the jury heard the sodium 
pentathol statement and heard the dGefendant's doctor construe 
that statement to be an admission that his wounds were self 
inflicted after he had attacked his wife. Tr. 408-409, 
484-487. 


SG 
Vv 


The United States Attorney has argued that the evidence 


| 
adduced on the issue of criminal responsibility bolstered, 


rather than prejudiced, the defendant's case for a killing 
on impulse and without deliberation or premeditation. The 
defendant disagrees. The Government's argument rests almost 
exclusively upon conclusions stated by defendant's doctors 
who told the jury how in their opinion the Kiting occurred. 
The defendant's doctors were not competent to determine or 


| 
say how the killing occurred. Their testimony! had no probative 


value whatsoever to determine whether the killing was done 
with or without deliberation and premeditation, whether on 
impulse or pursuant to a preconceived plan. aecordingly the 
prejudice to the case against first degree murder caused by 
the admission in evidence of defendant's sodium pentathol 
statement and the doctors’ interpretation of what the defendant 
meant to say by that statement, caused by the inflammatory 
character of much of the medical testimony presented both 
by defendant's doctors and by defendant's lay witnesses, 
caused by medical testimony derogatory to the defendant's 
eredibility - the prejudice caused by all these elements, 
and others, in the evidence adduced exclusively on the issue 


of criminal responsibility cannot be rubbed out by assuming 
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that the jury erroneously gave probative value to the 


incompetent testimony of defendant's doctors telling how 


they reconstructed the killing. 

The difficulty of the task of a jury which must 
determine the state of mind of a defendant at the time of 
killing has recently been demonstrated by this Court. 
Hemphill v. United States, ___U. S. App. D. C- - 

No. 21,432, decided June 12, 1968. See Opinions of Judge 
Leventhal and Judge Tamm. Where the issue of fact is so 
aiffievlt to resolve, the jury should be sheltered from 
other easier graunds for judgment. In one respect the law 
is single and clear: ‘The jury is not supposed to be 
rendering 4 moral judgment of culpability based on whether 
it likes the defendant, or is horrified by the brutality of 
his killing." Id. slip opinion at 7. 


Respectfully submitted, 


Counsel for Appellant 
(Appointed by this Court) 


August 12, 1968 


